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Abstract

This project explores how to deal with social
discrimination against Indigenous individuals via legal
strategies. The author held three focus groups discussions
panels in gathering opinions from young Indigenous in colleges
and labor force, experts and scholars, and relevant government
officials; the study also compares and analyzes the related laws
and experiences of the United States, Canada, Australia, and
New Zealand. In the end the project offers the legal strategies
to eliminate the discrimination against Indigenous persons.

The midterm paper reaches two key progresses: (1)
elaborating the rationale of using law to counteract racial
discrimination against the Indigenous; and (2) holding the first
focus group meeting to investigate the experiences and feeling
of the Indigenous living and working in mainstream society
regarding “discrimination.”

In the midterm paper, the author probes into the legitimacy
of barring racial discrimination through legal mechanism,

especially in the context of discrimination against the



Indigenous. For one thing, racial discrimination leads to social
caste, permanent subordination, and group hostility; for another,
the aforementioned wickedness cannot be compromised by free
market per se. Therefore, legal strategy to intervene with the
status quo is necessary. Several articles of the ROC Constitution
mandate the racial equality before law, and its 10th Amendment
even explicitly guarantees the Indigenous Peoples’ special
status. Accordingly, the government is obliged to make laws in
protecting the Indigenous citizens from discrimination. In
addition, The International Convention on the Elimination of
All Forms of Racial Discrimination (ICERD) imposed the
government of Taiwan the obligation to counteract racial
discrimination on all social dimensions. Nonetheless, the state
of antidiscrimination laws in Taiwan is far from enough in
dealing with racial discrimination, especially the discrimination
against the Indigenous. Thus, how to develop a set of legal
strategies to protect the Indigenous citizens from racial

discrimination is the critical task of the government.



After completing the midterm paper, the author held
additional two focus group panel and engaged in studying how
the U.S., Canada, Australia, and New Zealand law deal with
racial discrimination against Indigenous Peoples.

The research found that the aforementioned four countries’
experiences and legal frameworks cast some light for Taiwan:
first, they all enacted comprehensive, delicate, and workable
laws against racial discrimination; secondly, they all take
consideration of Indigenous Peoples’ uniqueness; and the third
is that they also implemented various kinds of constructive
ways to promote the status of Indigenous Peoples.

The project suggests that Taiwan must strengthen the
theory of Indigenous Peoples’ rights in the Constitution and
human rights conventions in light of substantive equality and
the special status of the Taiwan Indigenous Peoples. The “color-
blind” approach emphasizing neutrality is too individualist and
formalistic so that it should not be employed in Taiwan, at least
not in the context of discrimination against the Indigenous.

Rather, the government has to actively drive measures which



may change the social perception about Indigenous Peoples, and
the most crucial matter is to enact laws protecting Indigenous
persons and other citizens from racial discrimination.

With regard to the legislative strategies, the project offers
three directions: A) Adding anti-discriminations other than
employment discrimination; B) Making the term “racial
discrimination” more concrete and specific and enhance the
effectiveness of the remedies; and C) carefully considering the
legislative scale and scope, making the choice between (1)
comprehensive anti-discrimination laws covering race, sex,
sexual orientation, age and other traits of discriminatory
practices; (2) just including racial discrimination; (3) simply
covering discrimination against Indigenous persons; and (4) ad
hoc amending the current legislations.

Key Terms: Indigenous Peoples, Racial Discrimination,

Antidiscrimination Law, Equality, Legal Strategy
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# ¢ Organized Village of Kake v. Egan % > > » 5 o 1880

0 U.S. CONST. art. I, §8, cl.3.(Congress have power “to regulate
commerce with foreign nations, and among the several states, and with
the Indian tribes.”)

Sl Pub. L. No. 78-383, 48 Stat. 984 (1934)(codified as amended at 25
U.S.C. ch.45)

2. Pub. L. No. 90-284, 82 Stat. 77 (1968)(codified as amended at 25
U.S.C. ch.15).
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% 417 U.S. 535 (1974).
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preference is not directed towards a "racial" group consisting of
"Indians"; instead, it applies only to members of "federally
recognized" tribes. This operates to exclude many individuals who are
racially to be classified as "Indians." In this sense, the preference is

political, rather than racial in nature.)
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DIBJe AE ALK - See Cruz Reynoso & William C. Kidder, Tribal
Membership and State Law Affirmative Action Bans: Can Membership
in a Federally Recognized American Indian Tribe be a Plus Factor in
Admissions at Public Universities in California and Washington, 27

CHICANA/O-LATINA/O L. REV. 29 (2008).
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62 E.g. Oklahoma v. Castro-Huerta

6 U.S. Dept. of Health & Human Resources, Administration of Native
Americans, Fact Sheet: American Indians and Alaska Natives - By the
Numbers, available at https://www.acf.hhs.gov/ana/fact-
sheet/american-indians-and-alaska-natives-numbers (last visited, Oct.
26, 2022).

8 Id.

8 Id.

% GETCHES ET AL, supra note 34, at 17.
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7 Indian Health Service, Fact Sheets: Disparities, (October 2019)
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8 Id.

8 Native American Aid, Living Conditions, available at

http://www.nativepartnership.org/site/PageServer?pagename=naa_livi

ngconditions (last visited, Oct. 26, 2022).

7 U.S. Bureau of Labor Statistics, Unemployment Rate for American
Indians and Alaska at 7.9 Percent in December 2021, TED: The
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T R R RPRGTOR e o Aok ) 9 New

York City Commission on Human Rights®, 3~ 4 # 3 e
Commission on Human Relations » ¥ £ &' % 2 Human Rights
Commission ¥ % o

FOBLEF 0 FROFE BARZE > & R e ]
FHRAFTHF R —HFH L g (FEPHFTHRGFL AR
FHRAFTRAHE )P H - AFTHFIRHTF - TP L

FHEELeHF# L AT FRBVALATFT RA L &4 o ]

B (X3 E -~ 2E5MH) dom@* @245 v~ ik

oSk MAERS BT RS (7

TEAB LN EG K ) pER Y MR LE R R
e B T E f6 % R, # | (race-conscious) e g5 B § % 11
AEE R 2P fA%E R ETFIE 2 TR (color-blind)
Wk P35y HEHEWREEL T T E | 42203 o

BT AMFCRE S A A B 0 I A Y B g B R AR

8 NYC Human Rights, NYC Human Rights Law, available at
https://wwwl.nyc.gov/site/cchr/law/text-of-the-law.page (last visited,

Oct. 29, 2022).
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BETEEST L ALZAREAN T EF B A GEBL L
F iR E LB R FN AT T

4o % d 2+ & (University of Michigan-Ann Arbor)
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TR R LR L %4 F & 0T i % Bk (soft variable)
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¥ Grutter v. Bollinger, 539 U.S. 306 (2003).
FE A Bt 7 58 55 H ) %Hﬁﬁiﬁﬂ%%iiﬁﬁaﬂ«iﬁﬂ"ﬁ%ﬁﬁu&jtf%ﬁ
KRB EB P EERECSEAZFR - ERTRREZER 6 F
BORZEREGE 9O A NDWWER T G- Fous A RIERT 'é
B HUPEAE - HFEE -
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Mz TY 2 TE R % G TR H R RS
PR ERE S FE R B F 2 I Morton v. Mancari
Bea Tm2ikiz R R ) A5 2 &pcip> a2t

% > W B RO RRE R B CRFOR{AET AR R o

AT
b
3N

st pEY SR LI ANERRANL TR

L

4
%
=

£ % 1L VLN FCRr AR B AR (Ao B~

SERE) L PG HABIE

-~ jiEX
(—) MEXREFE R Z i BB 5
b B A R LNk 0 2454 AL 5 T % - %% (First
Nation) 0 [ B & % % | (Indians ) ~" # & #7% | ( Métis )
2 T % | (Inuit)e 4c £ < F/2 (1982 # & 22 > the

Constitution Act, 1982) % 35 £ % — 7R T 4 £ * R A X

% (aboriginal peoples of Canada) POl E 9 EA
BPXER -FiES - BPTRROLRAELZ P ZERE S
25 iF F o 3E 4 FEIL R OAR EEG AL E AN iE G A %
] A E R A A AR E A F R RS T A
hEARALAESE o FFREP G LOER -



S N N 24 5 N2
SRR B2 (s R A KIS A

Erp R LM R A RIS 0 R R TR A g AT
X E R - B BY

AR LA BEER o FRB S L g gSE

o P HREFFU I e BB EEYY AE P REF o
89

b £ 5 FTp R 2020 £ F X E EEL N e £ S R
A %hAic i 1674 & 2EB L 0 49%- 7 H ¢ &%
SR S S P e e

2020 # 4R 2 P BB R KRR R B R GAL §
oo g AE TP = ;) (median income) :4c £ < T2 R i
N TP oo H A 42930 o m ROAR & RFEIM
M- BeF o H Y ER %L 40814 2o dp LB B u
%L 33135 % 3 AF BB E AL 34458 A Bl i

7 B R LART RAEEE A R4 20357 A

®ONBEEE  MERFEERBUEMI KEFEZE > H 1-2 (1990) -

Y EEH23 BERE NMEXREERKN LHE - 28RV
FH - 7H 1LH > H 62 (2011) -

% CANADA DEPARTMENT OF INDIGENOUS SERVICES, ANNUAL REPORT TO
PARLIAMENT 9 (2020).

oV Id. at 11.

% Id. at 17-18.
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ift}%”r*%ﬁ?i%?q‘éiﬁ&% i3 704% > H A E o 2o AR

T HRDEE X AL NG 469%- %
PoBaRpEL T RTRR T TP BE LR

gtk o £ 2 T2 g P 2 E 068 89.2% h i

NP FREL 823% B %L 559% A F

I BEERFE A E 293% R AR E2Z Y o £k ETR G

[

13.6% > 2efF %5 53% AEwm2b8 %45 11.9%
Frea DAaFRT Rk £ 45 113% & L afmT & p
BB & AL 54% P

Y- B3 R E&PpR 2 A2 (20 ) v FRFAR
# (fostercare) eivt F o BER R LA %% A v Wb > AR 4 £

A 4.9% 0 e grik 2MEEEZE (0-17 K ) AT o#aT -

% Id. at 26-27.
% Id. at 35-36.

% Id. at 43-44.
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Ly 9%
& F3p ¥ & & | (life expectancy) + - 2020 & 38 2 B £
WE AT ADEHE S I L A Jod A R R AR

FARE AR LEARET T T

RRER |REE | FERER | TR
81.4 76.9 70.0 72.5

FHETRRG (5%)

TS ()| O 823 76.1 7717

V- BeER G Meah e s EATE Q5 F o E S
L34 aY b kT AL EET AR AR L 4.4
AT EgpatE L 105 A 0 EadEn 123 4 R % %

2,

FaEdl Ry - BREOLE G AL RS LT

T

RN EFHEF L RS BT o 15K

L I/}IJJ’ 7:“'\'—"I

“Iml"\

—\

2
5w @A

S RS PR a N AT K ol st

-

;,J%,Fé,99:

% Id. at 55-56.
7 Id. at 67-68.
% Id. at 69-70.

% Id. at 70-71.
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FRER | 2RREERK | SEER | Bk
34.7% 54.9% 58.9% | 49.8%

FEHEZEHR

e R 38.2% 55.3% 55.0% 58.0%

PEFIEY - BV RFL o PIET RPENE AR E
Bl o BB AR AT #F L 0.5% R4S

Fr A 4.5% o 10

Ao B Ay LN RO B2 FY  BERA
AR AP B RF S RAI L ARt MR EA ARG
oS AR

b4 0 4 £ < %2t ¥ (Statistics Canada) #& 2019 & #7
- R LA T A B RERh TR RER DG
%ﬁﬂ&&%kfmé%Nﬁﬁﬁﬁﬁwwi3wﬁﬁ%&
F Bt 2014 £ 23%H 4 10 BE ABL ) @ LR AR

(b E s PHEREDA )P 16%- 4o % fm A 2%

10 1d. at 71-72.
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G REROP 2 e e E B Bk F A
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IR
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Radee v 28 o P fHa A fFLORT AT
FARAROLALE > RANEZE LEL AR E 4R

100 Statistics Canada, Experiences of Discrimination among the Black

and Indigenous Populations in Canada, 2019, JURISTAT ARTICLE
(2022).

122 Samantha Loppie et al., Indigenous Experiences with Racism and Its
Impact, NATIONAL COLLABORATING CENTRE FOR INDIGENOUS HEALTH,
available at https://www.nccih.ca/docs/determinants/FS-Racism2-
Racism-Impacts-EN.pdf (last visited, Oct. 26, 2022).

18 71d. at 4.
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A+ (racialized misogyny ) 384 R F] & p 7 % F 4 &7
BB ANBAPY LI o RELERG hES H2 i

= B & 4 s o= o 105
ERRAS S N NS A

Boo blde T3 e T B &+ (residential schools ) > )I‘wzr R
BT RAXFESIREE L BKRE D 1950 £ A 5§k

@@%%ﬁmiﬁéﬁ(im%%ﬁﬁﬁ#%@%ﬁﬁﬁ@

FER SE FRAE T RANESLE AN FY B
A EEITE Y LB aE g o # PR B E Y R AR

RASEF > a2 KTRREY - AEHRPRTT > TR#

Do s gt B R R IR AL T o R e A f g

TACAIG o MR F SR G DFRFT L o bl BF > EE
EEFEZF BW o 02 op g o 10
RO G  BETEEE R AP T L ARE

FEBpFAoftd R v 2R A AR kend 2 Hir o

L H 34z 5 T = i@ % | (cultural genocide) 7% g+ o 4¢

15 14,
106 1d. at 8-9.

7 1d. at 9.
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18 Id. at 10. B fH Steven Harper AYEEHH » W Statement of apology to
former students of Indian Residential Schools (June 11, 2008)
https://www.rcaanc-cirnac.gc.ca/eng/1100100015644/1571589171655.

1% Loppie et al., supra note 102, at 10-11.

0 Jd. at 11.
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U Cherl L. Currie et al., Racial Discrimination Experienced by
Aboriginal University Students in Canada, 57 CANADIAN J.
PSYCHIATRY 617 (2012).

12 1d. at 623.
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"4 1d. at 623-624.
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1982 & 4 £ X F 22 [~ 3]%5'\5%?‘;; il 4o £ X g ]
d & % , (Canadian Charter of Rights and Freedoms ) » 11 T 5
ETERT ] FS(DHEP 2 RET D AERRL AR £ R
HoA TG 2 22 i 4 A (The existing aboriginal and
treaty rights of the aboriginal peoples of Canada are hereby

recognized and affirmed.)fF ;# % 25 if+ B 7

N

A ARzl > 2 FEFLET AR LA R

EN

% % |

iH
‘E‘j\
TH

7 ~iE X H B 2 pd (The guarantee in this
Charter of certain rights and freedoms shall not be construed so
as to abrogate or derogate from any aboriginal, treaty or other

rights or freedoms that pertain to the aboriginal peoples of

Canada)> £ A+ R A% A B RV 2 F @ aEfl " &
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AR FETERERL L F 2 FY 2 ANEE R

pse

RS RERE K4

Ay

eSO L] I 3 o S PN - S |
1 & 2. 4R o ( Every individual is equal before and under the
law and has the right to the equal protection and equal benefit
of the law without discrimination and, in particular, without
discrimination based on race, national or ethnic origin, colour,
religion, sex, age or mental or physical disability. )

(2) FFELAPEGE PG EB R RS FEML

g;r
e

PP EECHE - FR o ¢ 7RIk RS R

%y }§ 5 N

iy

s
Sty
4

o u s ERA L w2 R Fa LA
]l re B 2. 4 o ( Subsection (1) does not preclude any law,
program or activity that has as its object the amelioration of
conditions of disadvantaged individuals or groups including
those that are disadvantaged because of race, national or ethnic
origin, colour, religion, sex, age or mental or physical
disability. )
TR TEERART - 2 a BB RFERARIG R

(LA M N L rﬁféi%%*@J ZEIEAN IR R A AVES

e e @ axF o H R ISQiEep M 22 ALY B £ p0isy
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EP T AEF2ZERRE L L 2 v @ % (multicultural

heritage ) — & » 11 % o i % 3
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Jin
TR
>
=
gt
X

)
&
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Tarh £ A REEFERPEIRYGY T Gk o n AP RER
AR AR LKA LA EY g o

% 2000 & ¢ Ardoch Algonguin First Nation v. Ontario'"
Foode bR B E R AR R LA P IATIE SR R
N E s - B AR (3 PR DA R
ToW )owe 5T E S IREE I Ik B 1R T R 4 5
Flot o RERET AT OT IR AREGHES DD G2
" % 1 &> 2 (apurposive and contextual manner ) @ @

oA A & &R, 2 2/ (avoid the pitfalls of a

formalistic or mechanical approach) o 162 pt » 3x f2 B 3% 3 &
g R A HE AT G F TSR h P hs stk (apurpose

or effect which is substantively discriminatory ) o 77m Q«)T}ug

A

VR % ¥ ZwF " A HE B  (humandignity) i B & %

15 [2000] S.C.R. 950.
16 Jd. para. 54.

"7 Id. para. 53.
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EHEAPEERIIARP RRYEREFELE -
FE-BANEMG I F R S LR S R 3"3;?&,5!\{,’3 e 0
t+ % Bc ( Human dignity is harmed when individuals and groups
are marginalized, ignored, or devalued... ) o & » FF 2 T T

$REFPARE R B R B A B R

EPLAEE A LR AT ELAERFEAL  HErZEILTE 2

o~ Lo 119

gt A B ER R AR AR KL FA L LN FE R
HALT 3 5 RS AR L - RETRERF AT
% 15 & (@ 2bve- ) P enf_ A FE B33 ~ 3 o &

Tz ¥ Az Ot #k, B A & ¥R (the protection of
individuals and groups who are vulnerable, disadvantaged, or
members of "discrete and insular minorities" ) o 120

I, by £ X BB R A E R TR A

( distinction ) ¥ T gt 48 | ( discrimination) & * % % > @ §_1Z

" ¥ T %  (substantive equality ) sHpL B> wixk 1| ¥ X 2 &

118 Id.
119 Id.

120 1d. para 58.
82



S

ol
|l
(S

E:0y

H Y - B

FHEML 2 R 0 FpE

== 1L
=N l}

P

_#ﬁ%;;i Fp

$

o

oA CEHAREG G

’ 2 > s
B g ik o 122

(= I Ny

7 m

o % 19

by Bm B R R R TR R

R R AR A B Y LR

vl

i

+ 4E

e PESEE

)
—

‘\“*V

Flo s i@ p PN A G AR Bh 2 F RN - R AT R

FEZ A .
B
IR I S
B AR EE L L

14

¥

D

g

SEABE N E A I S

21 Id. para. 60
12 Jd. para. 86.

" A E

“.‘T_")\“\

Fig ) &8

A5 3% ok 5

AW,

R IR - S

EA P ek LT AT R o E B AT

123 See e.g. Donna Greschner, The Right to Belong: The Promise of
Vriend, 9 NAT’L J. CONST. L. 417 (1997-1998).
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1977 & 4] 2" 4 £ = 4 %4 ( Canadian Human Rights Act)-

JiF

A AR B RE 2 A RARE TP
TR

@j@_rfﬁﬁ’gJ\r}g{.ﬁé@]%}TE\}%‘;i} J‘I‘Jl_ﬂfé’;ﬁ;ﬁ_ﬁ?
LU EBIER o THAR DR PR E TSR

b g RAE B TER R AR R B TR

RSN L ey I

=

£ TA G 2 B S AL o e 2

A = r

AR g0 TaoaRgagmpal B Ty TH4

2

124 Canadian Human Rights Act § 3 (For all purposes of this Act, the
prohibited grounds of discrimination are race, national or ethnic origin,
colour, religion, age, sex, sexual orientation, gender identity or
expression, marital status, family status, genetic characteristics,
disability and conviction for an offence for which a pardon has been
granted or in respect of which a record suspension has been ordered.).

15 1d. §5

126 1d. §6.

27 1d. §§7-11.

128 1d. §12.

19 4. §§14-15.
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B0, % h e BRI R e 2P AR 2 BT E
P e bl eh Bl g2 ST g wl gy o5 12 (special programs )
g R A e g 0 A 0 AR MR
g A AEZAHGEF A fERAE Ao e £

A # % R ¢ , (Canadian Human Rights Commission, CHRC)

PR R (A W) en M4 £ 5 4 4 # /4 %7 | ( Canadian
Human Rights Tribunal, CHRT ) - ¥ s 4 0¥ 2% » g » CHRC
2 0@ CHRC § £ FA L&A » FF> &2 {rfi o 70
¢ ¥ A ix CHRT- - & CHRT W AR Y TE A 2o (B
AR B ok AR T S 1#}:3’»%@']‘“(#‘}3 % o IB3CHRT 7~ {8 #¢

AARARE e 2T E AR A d AR TG Y

t»—

HPAEELRGT LR d B2 s fIH 72 o 136
HE R RS 20 e £ A B A
AR AR BT F I RFERY R DT H B 4o

P IR E S AR LN % PRI LT

130 74, §14.1.

31 1d. §15.

132 14, §16.

133 1d. §53(2)(a).

134 1d. §53(2)(b).

135 1d. §53(2)(c)-(e).

136 7d. §57.
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137 -

FACR IR RARLEE(AT) A KB S SR G

Bk TS AR 0 0 WHA R ThiES ) PR

Canada ) ."liﬁ’{}ﬁfiz%f%?aﬁ%'ﬁ s PE%RFE A U E Gp M
T F RENTH DEFIRGT FRBELIERE-

S oo o KES AN R LR 2 RF
PR o BRY VAR AHDTINFIRG o v F R

fFis g RGAEY gl R o et ” 7R FR S S

$ > 0 s T e R A EAAEFR DR K

37 Dept. of Justice Canada, Addressing Systemic Racism Against
Indigenous Peoples in the Justice System: Government of Canada
Investments and Initiatives, available at
https://www.canada.ca/en/department-
justice/news/2021/06/addressing-systemic-racism-against-indigenous-
peoples-in-the-justice-system-government-of-canada-investments-

and-initiatives.html (last visited, Oct. 27, 2022).
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( Administration of Justice Agreement with Indigenous
communities ) > M % &2 A AR I T R LB R AL EMLTF D
?7'{; j\—"i’ S ’EE °
¥ o® 7 fEme v PR  (Impact of Race and
Culture Assessments ) > ® 2 T A€ 72 Sy ¥ £ % o
AEL R BEI R Ed e £ X A BT P2 38
% N XA FAAFE P27 o (Community Justice Centres ):

MET PR SR MR AERER B R RE e A R E Pk

¥ & ﬁ*u#‘ CHT 0 MR R A€ JRIE O AR NP

RS EPER > AR UG @2 L kR
PR A B
A Ae R R FR G G 0 b b < R L ACERBINS BT
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3% Indigenous Services Canada, Government of Canada actions to
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visited, Oct. 27, 2022).
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140 TLouis A. Knafla, “This Is Our Land”: Aboriginal Title at Customary
and Common Law in Comparative Context, in ABORIGINAL TITLE AND
INDIGENOUS PEOPLES: CANADA, AUSTRALIA, AND NEW ZEALAND 2-3
(Lous A. Knafla & Haijo Westra eds., 2010). S 2 RFELE > BNE
FREMEAENTEE  EBFRAEREMHEESR 6 & 3 #H - H 33

(2016) -
WO IESE > RERBERE  BIRZEREUIZ 66 28> H 137-138
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42 Knafla, supra note 140, at 3-4.
143 See Kent McNeil, The Sources and Content of Indigenous Land Rights
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ZEALAND 146-170 (Lous A. Knafla & Haijo Westra eds., 2010). £ K
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oL EAE RN TR BURER Ry BAYRRET 0 2B IE 8
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M & s g iy E ¢ (the Council of Australian Governments )
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144 Australian Bureau of Statistics, Aboriginal and Torres Strait Islander
people: Census, available at
https://www.abs.gov.au/statistics/people/aboriginal-and-torres-strait-
islander-peoples/aboriginal-and-torres-strait-islander-people-

census/2021#data-download (last visited, Oct. 27, 2022).
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(2) & & % @ 43 F A < G = ( psychological
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190 31% ; p A& p Gt FRE 10 & F &3

45 STEERING COMMITTEE, OVERCOMING INDIGENOUS DISADVANTAGE:

KEY INDICATORS 2020 (2020).
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174 StatsNZ, Maori population estimates: At 30 June 2021, (16 November

2021, 10:45am), https://www.stats.govt.nz/information-
releases/maori-population-estimates-at-30-june-2021.
175 Ministry of Health, Socioeconomic indicators, (02 August 2018)
https://www.health.govt.nz/our-work/populations/maori-health/tatau-
kahukura-maori-health-statistics/nga-awe-o-te-hauora-
socioeconomic-determinants-health/socioeconomic-indicators.
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